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STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsin, FILED
Pl ai ntiff-Appellant, FEB 16, 1999
V. Marilyn L. Graves
Clerk of St_Jpreme Court
John P. Krueger, Madison, Wi

Def endant - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

1 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of an unpublished decision of the court of appeals, State

v. Krueger, No. 97-2663-CR, unpublished slip op. (Ws. C. App.

Feb. 10, 1998), which reversed an order of the Grcuit Court for
Oneida County, Robert E. Kinney, Judge. The circuit court
dism ssed with prejudice the crimnal conplaint brought against
def endant John P. Krueger.

12 The issue presented is whether a circuit court has the
i nherent power to dismss a crimnal conplaint with prejudice
prior to the attachnment of jeopardy when the defendant's
constitutional right to a speedy trial is not inplicated.

13 The defendant asks the court to reexam ne and expand

State v. Braunsdorf, 98 Ws. 2d 569, 297 N.wW2d 808 (1980), in

which this court held that "trial courts of this state do not

possess the power to dismss a crimnal case with prejudice prior
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to the attachnent of jeopardy except in the case of a violation
of a constitutional right to a speedy trial." 1d. at 586.

14 We decline the defendant's request. Adhering to
Braunsdorf, we conclude that the circuit court erred in this case
in dismssing the crimnal conpl ai nt with prejudice.
Accordingly, we affirmthe decision of the court of appeals.

I

15 The facts are undisputed for purposes of this review
On July 16, 1995, in a previous prosecution, the State charged
the defendant with publicly and indecently exposing his genitals
by masturbating in his car in the vicinity of young children, in
violation of Ws. Stat. 8§ 944.20(2) (1993-94).' The State noved
to admt evidence that on February 17, 1995, at approximtely
6:30 a.m, a worman and her children observed the defendant
masturbating in his truck outside their hone. The State sought
to introduce this evidence as "other acts evidence" under Ws.
Stat. § 904.04(2) (1995-96).°2

16 On January 17, 1996, at a notion hearing on the
adm ssibility of this other acts evidence, the circuit court,

Judge Kinney presiding, ruled the other acts evidence adm ssible

! No. 95-CM313, Circuit GCourt of Oneida County, Judge
Robert E. Kinney.

2 Wsconsin Stat. § 904.04(2) (1995-96) provides:

Evi dence of other crinmes, wongs, or acts is not
adm ssible to prove the character of a person in order
to show that the person acted in conformty therewth.
This subsection does not exclude the evidence when
offered for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident.
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over the defendant's objection. Judge Kinney commented in his
ruling that if the State introduced the February 17, 1995, other
acts evidence at trial, the State could not |ater prosecute the
defendant for the February 17, 1995, conduct. The judge's

comrents are as foll ows:

But I'lIl tell you this, . . . that if the state
goes to trial and it is permtted to utilize this
evi dence, they are not going to be able to cone back if
they lose and charge M. Krueger with this offense in
February of 1995. | won't permt that.

They' ve kind of elected .

So | regard this as an election that the state is
maki ng here to abandon charging him wth the earlier

of f ense. They're charging him with one offense.
They're gonna try to use this evidence of the other
crime. If they do not succeed, they're not gonna be
back here charging him again because they're done as a
mat t er, | think, of due process, constitutiona
fairness.

M7 At trial on March 21, 1996, the State introduced the
other acts evidence. The defendant's testinmony in his own
defense at trial included testinony about the February 17, 1995,
conduct. The jury acquitted himon March 22, 1996.

18 On February 13, 1997, the State filed charges in the
present case against the defendant based upon the February 17,
1995, conduct that it had used as the other acts evidence in the
prior trial.

19 On March 12, 1997, the defendant noved the circuit
court, Judge Kinney again presiding, to dismss the conplaint on

the basis of the comments the circuit court made in ruling on the
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notion to admt other acts evidence in the prior prosecution.
The circuit court dism ssed the crimnal conplaint with prejudice
on "general due process grounds."

110 The State appealed the dismssal. Rel yi ng upon
Braunsdorf, the court of appeals reversed the order of the
circuit court and held that because the defendant had not clained
that his constitutional right to a speedy trial was violated, the
court of appeals had no alternative but to reverse the circuit
court's dismssal of the crimnal case. The court of appeals
concluded that a circuit court has no authority to admt evidence
on a condition that prohibits the State froml|ater exercising its
di scretion to prosecute on the basis of that evidence.

[

11 The defendant asks this court to reexam ne Braunsdorf,

98 Ws. 2d 569, and to hold that a circuit court has the inherent
power to dismss a crimnal case with prejudice on the grounds of
a circuit court's sense of fairness.® W decline to follow the

def endant's proposal in this case.

® The defendant relies on three federal cases to support his
proposition that the circuit courts should, like the federal
courts, have a broad inherent power to dismss a crimnal
prosecution. See United States v. Furey, 514 F.2d 1098, 1104 (2d
Cr. 1975) (dismssal of a prosecution wth prejudice for
prosecutorial delay not rising to constitutional dinensions);
Mann v. United States, 304 F.2d 394, 397 (D.C. Cr.), cert.
denied, 371 U S. 896 (1962) (dism ssal for want of prosecution
but "not conpelled by the Speedy Trial Cl ause"); United States v.
Mark |11 Electronics of Louisiana, 283 F. Supp. 280, 284 (E D. La.
1968) (dism ssal for delay in prosecution on non-constitutiona
gr ounds). These federal cases are not persuasive. Al three
were decided prior to the Braunsdorf decision, and the Furey case
was carefully considered in the Braunsdorf opinion. See
Braunsdorf, 98 Ws. 2d at 580, 584. The Furey case, in turn
di scusses both Mann and Mark Il. See Furey, 514 F.2d at 1103-04.
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12 In Braunsdorf, this court carefully considered whether

a circuit court has the inherent power to dismss a crimnal case

wi th prejudice. The Braunsdorf court extensively reviewed

W sconsin cases, as well as cases from the federal courts and
courts of other states, involving the inherent powers of a trial
court to dismss a prosecution with prejudice. After this

extensive review, the Braunsdorf court concluded that "the tria

courts of this state do not possess the power to dismss a
crimnal case wth prejudice prior to the attachnent of jeopardy
except in the case of a violation of a constitutional right to a

speedy trial." Braunsdorf, 98 Ws. 2d at 586.

13 The Braunsdorf court recognized that a circuit court's

power to dismss a crimnal case with prejudice before the
attachnment of jeopardy would be a great intrusion into the realm
of prosecutorial discretion. The court concluded that "the
bal ance wei ghs heavily in favor of society's interests, and for
this reason we do not recognize such a power of dismssal wth
prejudice in crimnal cases to be necessary by reason of public

policy or econony of judicial resources.” Braunsdorf, 98 Ws. 2d

at 586.

114 The defendant argues that the Braunsdorf hol ding shoul d
be expanded to recognize that a circuit court has the inherent
power to dismss a prosecution if the circuit court's sense of
fairness has been violated. The defendant equates a violation of
the circuit court's sense of fairness with a violation of due

process.
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115 According to the circuit court, the defendant would
face two types of unfairness were the State allowed to introduce
the other acts evidence in the first prosecution and then bring a
second prosecution based on the other acts evidence. First, the
circuit court viewed it to be potentially unfair to the defendant
to allow the State to bring both an earlier and | ater prosecution
because the defendant would be wunable to nove to have the
prosecutions consolidated to save hinself the added econom c and
enoti onal expense of two consecutive prosecutions. Second, the
circuit court viewed it as potentially unfair to allow the State
to bring two such prosecutions because a due process concern
mght arise if the State introduced the defendant's testinony at
the first trial against himduring a second trial. Inits ruling
in the present case, the circuit court nmde the follow ng

comrent s about fairness:

But | felt at the tinme that fairness dictated that the
state not be permtted to use in this case this sane
evidence again if they lost the original prosecution in
a new case against M. Krueger. | believed that that
was correct at the tinme as a matter of fairness.
You're right, | didn't research it, but | did say it,
and it was sonething that | expected that would be
abi ded by. Now M. Krueger is in the position of
facing a new prosecution based on this very thing. I
don't know how we can level the playing field once
agai n.

There are a nunber of things that have been |ost,
a nunber of things have gone over the damthat we can't
get back. One of them has to do with this question of
whet her he would or would not have testified. Another
woul d have been consolidation. He would have had a
right to nove to consolidate those two cases and have
them tried at one tinme at considerable [|ess] expense
to him economically and enotionally. He has been
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deprived of that by the procedure that's been foll owed
by the state in this case.

Well, I"'mgranting the notion to dismss it on the
basi s of general due process.

Coe e I'"'m sinply saying that under t he
circunstances as they existed in this case, due process
dictates, requires that we not permt this prosecution
to go forward.

16 The State argues that a circuit court does not have the
i nherent power to dismss a conplaint with prejudice on the two
grounds set forth by the circuit court in the instant case.

17 First, the State asserts that the circuit court cannot
dism ss this prosecution with prejudice on the ground that the
State's second prosecution for a different offense would inpose
on the defendant additional econom c and enotional expense. The
State argues that the circuit court's determnation in this case
about which charges the State should bring in one prosecution,

rather than in successive prosecutions, is the type of intrusion

into the realm of prosecutorial discretion that the Braunsdorf

deci sion condemmed. W agree with the State.
18 Qur cases have repeatedly acknow edged a prosecutor's

broad discretion in determning whether to charge an accused,?

“ State v. Annala, 168 Ws. 2d 453, 472, 484 N.w2d 138
(1992); Sears v. State, 94 Ws. 2d 128, 133, 287 N W2d 785
(1980); State v. Karpinski, 92 Ws. 2d 599, 607, 285 N.w2d 729
(1979).
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which offenses to charge,® under which statute to charge,?®
whether to charge a single count or multiple counts when the
conduct may be viewed as one continuing offense,’ and whether to
join all offenses in a single prosecution or to bring successive
prosecutions.® In sum a prosecutor generally has discretion
whether to bring one or several charges and whether to join al

offenses in a single prosecution or to bring successive
prosecuti ons. Al though there are limts wupon the State's
prosecutorial discretion to avoid arbitrary, discrimnatory or
oppressive results,® the court has explained that in general the

district attorney is answerable to the people of the state and

> Sears v. State, 94 Ws. 2d 128, 133, 287 N W2d 785
(1980) .

® The | egislature, recognizing that conduct may violate nore
than one crimnal statute, has specifically granted a prosecuting
attorney the power to choose the statute under which to proceed.
Sears v. State, 94 Ws. 2d 128, 134, 287 N.W2d 785 (1980). See
Ws. Stat. 8§ 939.65 (1995-96) providing that "[i]f an act forns
the basis for a crine punishable under nore than one statutory
provi sion, prosecution my proceed under any or all such
provi sions."

" State v. Genn 199 Ws. 2d 575, 584, 545 N Ww2d 230
(1996); State v. Lomagro, 113 Ws. 2d 582, 587, 335 N.W2d 583
(1983).

8 The State mamy bring successive prosecutions as long as a
subsequent prosecution requires "proof of a fact for conviction
whi ch the other does not require." State v. Vassos, 218 Ws. 2d
330, 334-35, 579 NNW2d 35 (1998); Ws. Stat. § 939.71 (1995-96).

°® State v. Karpinski, 92 Ws. 2d at 608-09. See also State
v. Annala, 168 Ws. 2d at 472 (abuse of prosecutorial discretion
to bring charges when evidence is clearly insufficient to support
convi ction; constitutional violation possible in selective
prosecution deliberately based on an unjustified standard such as
race, religion or other arbitrary classification).
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not to the courts or the legislature in the way he or she
exercises prosecutorial discretion.'® These cases |eave no doubt
that the State in this case had the discretion whether and when
to charge the defendant for crimnal acts that occurred wth
different victins five nonths apart.

119 Nevertheless the circuit court and the court of appeals
percei ved an unfairness in the State's bringing this prosecution.

In reversing the order of the circuit court, the court of
appeal s commented that its holding "does not nean that this court
approves of the State's decision to prosecute this case.” The
court of appeals agreed with the circuit court that it seened
unfair for the State to have another chance to convict the
defendant using the sanme evidence used in the earlier trial,
which resulted in a jury's not guilty verdict. The unf ai rness
that both the circuit court and court of appeals discerned does
not, however, rise to the |evel of oppressive conduct warranting
judicial circunscription of prosecutorial discretion. The
def endant does not, and cannot, assert in the present case that
this prosecution violates any |imtation inposed on prosecutori al
di scretion.

120 We conclude that the State's exercise of discretion to
proceed with the prosecution in the instant case falls within the
generally accepted bounds of a prosecutor's discretion in
deci di ng whether to prosecute and how to prosecute. Adhering to

wel | -accepted | aw governing prosecutorial discretion in charging

10 gtate v. Annala, 168 Ws. 2d at 473.
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decisions, we conclude that the State lawfully exercised its
charging discretion in bringing the present prosecution. The
circuit court's conclusion that the State's conduct violated a
sense of fairness cannot displace the State's |awful exercise of
wel | accepted prosecutorial discretion.

21 The second type of wunfairness that the circuit court
perceived in its ruling dismssing the crimnal conplaint was a
concern about a violation of due process if the State were
allowed to introduce the defendant's testinony at the first trial
against the defendant in a second prosecution. During oral
argunment to this court, the State recognized that on remand there
could be a question of fundanental fairness, that 1is, due
process, should the State seek to use the defendant's testinony
at the prior trial in a second trial. That issue has not yet
arisen, and we therefore do not address it.

122 Finally the defendant argues that the State 1is
precluded from bringing this prosecution. He argues that the
state waived its right to bring this second prosecution by
electing to introduce the other acts evidence in the earlier
prosecution and that the State is therefore estopped fromfiling
a conplaint based on the February 17, 1995, conduct .
Specifically, the defendant argues that the State made this
clainmed election and waiver by failing to object to the circuit
court's comments concerni ng unfairness.

123 At the admssibility hearing, the circuit court
announced that if the State went to trial and did not succeed it

woul d di smiss a subsequent prosecution if one were brought on the

10
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basis of the other acts evidence. The circuit court further
remarked that it considered the prosecutor's silence as a "kind

of election not to bring such a subsequent prosecution.
Al t hough the circuit court had no authority to grant adm ssion of
the other acts evidence upon a condition that would constrain the
prosecuting attorney's charging discretion, this case m ght well
not have conme to us had the prosecuting attorney alerted the
circuit court to its lack of authority to bind prosecutorial
di scretion. W do not, however, view the failure of the
prosecutor to alert the circuit court as rising to the |evel of
an election or waiver under the circunstances of this case. The
circuit court gave warning of a dism ssal of a |ater prosecution.
The State was not required to object to the circuit court's
warning until the State brought the prosecution and the defendant
nmoved the circuit court to dismss. Any issues arising fromthe
defendant's testifying in the prior prosecution on his
understanding that the circuit court wuld dismss a second
prosecution will be determ ned as this case progresses on renand.

24 In conclusion, this court, like the court of appeals,

adheres to the reasoning and precedent of Braunsdorf. The

def endant has presented no facts justifying an expansion of the
i nherent powers of the Wsconsin courts to dismss a crimnal
conplaint wwth prejudice prior to the attachnent of jeopardy when
the defendant's constitutional right to a speedy trial is not
inplicated. Accordingly, we affirmthe decision of the court of

appeal s reversing the order of the circuit court.

11
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By the Court.—JFhe decision of the court of appeals is

af firned.

12






